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event the promisor is obliged to pay the value of what he has
received (v).. This is quantum meruit in a third sense. In
order that the claim against the promisor might be brought
within the scope of the action of indebitatus assumpsit, the ob-
ligation of the defendant was formerly expressed in terms of an
implied promise, but this promise was a pure fiction (w), a
promise implied in law as distinguished from the promise im-
plied in fact in the cases already mentioned. The necessity for
expressing the defendant's obligation in terms of a fictitious
promise having disappeared with the abolition of the ancient
forms of action, the obligation may now be expressed as a duty
imposed by law for the purpose of preventing the unjust en-
richment of the defendant at the expense of the plaintiff (x).
Other examples of what used to be called quasi-contractual
quantum meruit are afforded by the cases in which goods are
delivered or services are rendered under an unenforceable or in-
valid contract (y).

We have now reached the limit of quantum meruit acording
to English common law. If a contract is frustrated by reason
of supervening impossibility of performance not due to the
fault of either party, as, for example, by destruction of the
subject matter (a) or other circumstances rendering complete
performance impossible, the promisor is excused from further
performance (b). So, in the case of a promise requiring per-

<t>) Mavor v. Pine (1825), 3 Bing. 285; PlanchS v. Colburn
(1831), 8 Bing. 14.

(w) Cf. note  (h), supra.

(x) Happily, the expression "quasi-contract" does not occur in the
statute of 1943.

(y) Lawford v. Billericay R.D.C., [1903] 1 K.B. 772 (contract of
non-trading corporation not under corporate seal); Scott v. Pattison,
[1923] 2 K.B. 723 (contract unenforceable under the Statute of
Frauds); Graven-Ellis v. Canons, [1936] 2 K.B. 403 (contract of cor-
poration made by unqualified directors); cf. Wright, comment on
Craven-Ellis v. Canons (1936), 14 Can. Bar Rev. 758; Friedmann, The
Principle of Unjust Enrichment in English Law (1938), 16 Can.
Bar Rev. 243, at pp. 250 if., 378; Denning, Quantum Meruit: the
Case of Craven-Ellis v. Canons (1939), 55 L.Q. Rev. 54.

(a)   The case of the frustration of a contract for the sale of
specific goods by reason of the perishing of the goods is the subject
of a provision of the Sale of Gaods Act.

(b)   Taylor v. Caldwell (1863), 3 B. & S. 826.   The proposition
stated in that case that both parties were excused is a "shorthand"
way of stating the result that one party was excused by reason of
impossibility of performance and the other was excused by reason
of total failure of consideration.   Cf. my review of McElroy, Impos-
sibility of Performance (1942), 20 Can. Bar Rev. 268, at p. 269.